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LEARNING OBJECTIVES

ASSESS YOUR AWARENESS  
Test your knowledge of the nature of law and crime by 
responding to the following seven true-false items; check 
your answers after reading this chapter’s materials.

1 The U.S. legal system is based on English common law.

2 A person who, upon returning home, discovers that 
her premises have been illegally entered and valuables 
removed, will correctly tell police, “I’ve been robbed.”

3 Under current U.S. law, one can be charged only with 
criminal acts he or she actually performs, and not for 
failure to act or perform in some manner.

4 As opposed to the situation under English common law, 
today one may use force, even deadly force, if he or she 
reasonably believes that an attack against him or her is 
imminent.

5 Intoxication will generally always be a successful 
defense and excuse one from guilt.

6 No particular amount of time is necessary for one to 
legally premeditate a murder.

7 An individual can use one of only two defenses against 
being charged with a crime: “I didn’t know it was a 
crime,” and/or “I was too intoxicated to know what I was 
doing.”

The Constitution of the United 

States was made not merely for 

the generation that then existed, 

but for posterity—unlimited, 

undefined, endless, perpetual 

posterity.

—Henry Clay

<<  Answers can be found on 

page 424.

As a result of reading this chapter, you will be 
able to:

1 Explain how modern-day law evolved from 
English common law

2 Describe the three sources of law in the 
U.S. legal system

3 Identify the differences between criminal 
and civil law

4 Explain the difference between substantive 
and procedural law

5 Review two critical elements of the 
criminal law—criminal intent (mens rea) 
and the physical commission of the 
criminal act (actus reus)

6 Delineate the definitions of, and 
distinctions between, felonies and 
misdemeanors, crimes against persons 
and property, and the different degrees of 
homicide and sexual assault

7 Discuss the various defenses that criminal 
defendants may offer to reduce or 
eliminate their criminal liability
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24  PART I • Criminal Justice as a System: The Basics

In May 2010, police found 22-year-old 
Yeardley Love dead in her apartment. The 
University of Virginia lacrosse player had 
died of blunt force trauma. Evidence quickly 
led investigators to focus on Love’s former 
boyfriend, 22-year-old George Huguely, 
also a lacrosse player with UVA. Huguely 
had some history of committing domes-
tic violence against Love, and the two 
had recently broken up. Prosecutors said 
Huguely killed the UVA women’s lacrosse 
player after a day of golf and binge drink-
ing, incensed that she had had a relation-
ship with a North Carolina lacrosse player. 
Love’s right eye was bashed in and she 
was hit with such power that her brain 
was bruised. Huguely’s defense attorneys 
admitted that Huguely had been in Love’s 
apartment before her death and that the 
two had argued, but they claimed the death 
was unintentional, a tragic accident result-
ing from a fight that spiraled out of control.

Ultimately the jurors would have to decide 
among several different scenarios:

�� Did Huguely batter Love to death 
intentionally? Did he plan it?

�� Did Huguely batter Love to death 
intentionally but without planning it?

�� Did Huguely kill Love in a burst of 
jealous rage?

�� Or did the former lovers’ discussion 
lead to physical contact and an acci-
dental blunt force trauma to Love?

As you will learn in this chapter, these differ-
ent scenarios contain the elements of very 
different crimes with different correspond-
ing levels of punishment. Think about why 
the different facts of each scenario should 
lead to a different crime and punishment. 
What facts are important to us in defining 

crimes and why? Why should these facts matter? What other facts might help you to decide 
more easily what really happened and what type of crime Huguely might have committed?

The answers to these questions are at the very heart of the criminal law and of our system 
of justice, which holds people criminally responsible only when the state can prove beyond 
a reasonable doubt that the accused committed each and every element of a crime without 
a valid defense.

INTRODUCTION
John Adams famously said we have a “government of laws and not of men,” meaning 
that our democracy is not ruled at the whim of kings or rulers or demagogues. As 
explained in Chapter 1, Americans willingly give up some of their rights to their elected 
governments to create laws and to receive protection for their persons and property.  

Yeardley Love, a 22-year-old lacrosse 

player with the University of Virginia, was 

found dead in her apartment in 2010.  The 

medical examiner found that Love had 

been beaten with such force her right eye 

was caved in and her brain was bruised.

Love’s estranged boyfried George 

Huguely, 22, a University of VA men’s 

lacrosse player, was convicted in 2012 of 

second-degree murder for Love’s death.  
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25  Foundations of Law and Crime: Nature, Elements, and Defenses • CHAPTER 2

It thus becomes important that Americans possess at least a fundamental knowledge of 
the rule of law; however, most of us probably fall quite short of having such knowledge.

As an example, we often hear someone screaming, “I’ve been robbed!” on television 
or in the movies after returning home and discovering the home has been entered and 
ransacked (he or she was not robbed). Or, someone discovers a dead body and states, 
“He’s been murdered!” (a person may have indeed been killed, but many killings are 
not criminal in nature; only a judge or jury can decide). Another common error is when 
a news reporter states, “John Jones, a convicted murderer, was sentenced to jail today” 
(Jones will serve his sentence in a prison, not a jail). As French philosopher Voltaire 
wrote, “If you wish to converse with me, define your terms.” That statement represents 
the major purpose of this chapter.

The reader should bear in mind, however, that several important components of 
the rule of law are not discussed here, either because they go beyond the reach of an 
introductory textbook or because of space limitations. Persons wishing to inquire more 
deeply into the law—for example, in such areas as conspiracies, attempted crimes, omis-
sions, and causation—would be wise to enroll in criminal law and procedure courses.

COMMON LAW AND ITS PROGENY
Rules were laid out in ancient societies. The law can be traced back to the reign of 
Hammurabi (1792–1750 B.C.E.), the sixth king of the ancient empire of Babylon. The 
Code of Hammurabi set out crimes and punishments based on lex talionis—“an eye for 
an eye, a tooth for a tooth.” A more recent source of law is found in the Mosaic Code 
of the Israelites (1200 B.C.E.), in which, according to tradition, Moses—acting as an 
intermediary for God—passed on the law to the tribes of Israel.

But the system of law as we know it today (except for Louisiana’s, which is based 
on the French civil code) is based on the common law: collections of rules, customs, 
and traditions of medieval England, created during the reign of Henry II (1154–1189 
C.E.), who began the process of unifying the 
law. Henry established a permanent body of 
professional judges who traveled a “circuit” and 
sat as tribunals in shires throughout the Crown’s 
realm; these judges eventually gave the Crown 
jurisdiction over all major crimes and sowed the 
seeds of the trial by jury and the doctrine of 
stare decisis.1

The latter doctrine, stare decisis (Latin for 
“to stand by things settled”), is perhaps the most 
distinctive aspect of Anglo-American common 
law. According to the simple definition in Black’s 
Law Dictionary, stare decisis is the doctrine stating 
that, when a court has once laid down a principle 
of law as applicable to a certain state of facts, it will 
adhere to that principle—and apply it in the same 
manner to all future cases where facts are sub-
stantially the same.2 This doctrine binds courts 
of equal or lower status or levels in a given juris-
diction to the principles established by the higher 
appellate courts within the same jurisdiction.

For example, a federal district court in 
Maryland is required to follow the decisions of 

The Code of Hammurabi, written in about 1780 B.C.E., set out crimes 

and punishments based on lex talionis—“an eye for an eye, a tooth 

for a tooth.” It is the earliest-known example of a ruler’s setting forth a 

body of laws arranged in orderly groupings.

Lex talionis: “eye for eye, 
tooth for tooth”; retaliation 
or revenge that dates back 
to the Bible and Middle 
Ages.

Stare decisis: “to stand 
by a decision” (Latin)—a 
doctrine referring to court 
precedent, whereby lower 
courts must follow (and 
render the same) decisions 
of higher courts when 
the same legal issues 
and questions come 
before them, thereby not 
disturbing settled points 
of law.
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26  PART I • Criminal Justice as a System: The Basics

the Fourth Circuit Court of Appeals, of which it is a part, as well as those of the U.S. 
Supreme Court, but it is not bound by the decisions of other district courts or by the 
Maryland state courts.3 Note, however, that our system of law still must remain flexible 
and capable of change, and thus courts can also revisit earlier decisions and set new 
precedents.

MODERN-DAY SOURCES AND HIERARCHY OF LAW
In addition to the two primary types of law—criminal and civil (discussed in the 
next section)—the U.S. legal system features different sources of law and jurisdic-
tions where those laws are enforced and administered. As you would expect to find in 
our federal system of government, we have federal and state laws with corresponding 
federal and state courts to preside over such cases. Within those two legal arenas, 
laws—criminal and civil—are organized hierarchically, with different priorities and 
legal effects depending on their source and application.

Again, terminology is critical to understanding law. Generally speaking, a statute is 
a law enacted by Congress (a federal law) or by a state legislature (a state law). Statutes 
are also known as statutory law. A code or ordinance typically refers to a law enacted by a 
local lawmaking body—a county board or a city council, for example (municipal laws). 
These and other types of laws are prioritized as follows:

Federal Law

1. The U.S. Constitution—“the supreme law of the land,” which takes 
precedence over state constitutions and law even if they conflict

2. Federal statutes—civil and criminal laws enacted by Congress

3. Administrative laws—orders, directives, and regulations for federal agencies, 
such as workplace laws promulgated by the Occupational Safety and Health 
Administration (OSHA)

4. Federal common law—published decisions from the U.S. Supreme Court and 
the U.S. Circuit Courts of Appeal, which, like the common law from England 
(discussed earlier), establish legal “precedence” and must be followed by lower 
courts in the federal and state systems. (Chapter 9 describes how the Supreme 
Court decides to hear cases and render its decisions.)

Sources of federal law include the U.S. Constitution, the U.S. Supreme Court, and those laws enacted by Congress.
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27  Foundations of Law and Crime: Nature, Elements, and Defenses • CHAPTER 2

State Law
1. State constitutional law—state constitutional rulings (from a state’s highest 

court) that may give greater protection or rights than the federal constitution 
but may not give less, and that contain protections similar to the U.S. 
Constitution—civil rights and liberties, separation of powers, and checks and 
balances4

2. State statutes—laws enacted by state legislatures, including criminal laws like 
statutes prohibiting murder or robbery

3. State common law—precedent established in published opinions by state 
appellate judges when deciding civil or criminal cases

City/County Law
Municipal ordinances or codes govern many aspects of our daily lives, including the 
following:

�� Building and construction standards

�� Rent control

�� Noise and nuisance regulations

�� Public health and safety

�� Business licenses

�� Civil rights and antidiscrimination

CRIMINAL AND CIVIL LAW
Simply put, criminal law applies to criminal matters, for example, when someone 
breaks a law against committing robbery. Civil law applies to civil matters, for example, 
when two parties have a property dispute or want to get divorced. These two distinct 
types of law differ in several critical ways.

First, each type involves different parties. When someone commits a crime, the 
state or government—through the prosecutor or district attorney—prosecutes the 
person on behalf of the people (because the criminal law represents what we as a peo-
ple have decided is criminal behavior and crimes are considered harmful to all of us, 
as a society). A typical criminal case name is something like U.S. v. Jones or State of 
Nevada v. Smith. In a civil matter, two individuals (or business entities like a corpora-
tion) are on either side. In a property dispute, such as when A erects a fence over the 
property line of B, one neighbor brings a lawsuit against the other so that the court 
can referee their dispute. Or, if a person is injured using a product like a hairdryer, 
that person can bring a civil case against the manufacturer, probably a corporation. A 
typical civil law case name is something like Jones v. Smith or Jones v. ABC Corporation. 
In the former example, Jones is the party bringing the suit—the plaintiff—and Smith 
is the party defending against the suit—the defendant.

Not surprisingly, these two types of cases are heard in different courts, and most 
courthouses have separate criminal and civil “divisions,” where judges are more experi-
enced in either of these particular type of cases.

Another important difference involves how these cases are decided. In a criminal 
case, the prosecutor or the state has the burden of proving—the burden of proof—the 
defendant’s guilt “beyond a reasonable doubt.” This sometimes-heavy burden is designed 

Criminal law: the body of 
law that defines criminal 
offenses and prescribes 
punishments for their 
infractions.

Civil law: a generic term 
for all noncriminal law, 
usually related to settling 
disputes between private 
citizens, governmental, 
and/or business entities.

Plaintiff: the party bringing 
a lawsuit or initiating 
a legal action against 
someone else.

Defendant: a person 
against whom a criminal 
charge is pending; one 
charged with a crime.

Burden of proof: the 
requirement that the state 
must meet to introduce 
evidence or establish facts.
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28  PART I • Criminal Justice as a System: The Basics

to force the government—the prosecutor—to prove its case because, again, underlying 
our rule of law in the United States is the all-important concept that one is innocent 
until proven guilty (technically, one is innocent until the prosecution proves him or her 
guilty). Sometimes the burden shifts to the defense to prove something, as with self- 
defense claims, discussed later. In a civil case, the burden on the party seeking damages 
or a remedy is less than in a criminal matter—those representing this party must prove 
their case by a “preponderance of the evidence.” These two terms can be hard to distin-
guish, even for experienced lawyers.

Reasonable doubt can be difficult to explain; in fact, several courts prefer not to 
attempt to give the jury any explanation at all. However, in most cases reasonable doubt 
means that, after hearing all of the evidence, jurors do not possess an abiding convic-
tion—to a moral certainty—that the charges brought against the defendant are true. 
This does not necessarily mean absolute certainty—there can still be some doubt, but 
only to the extent that it would not affect a “reasonable person’s” belief that the defen-
dant is guilty. By contrast, if such doubt does affect a reasonable person’s belief that the 
defendant is guilty, then the prosecution has not met its burden of proof, and the judge 
or jury must acquit—find the defendant not guilty.

The civil standard of a preponderance of the evidence is a much less difficult burden 
to meet and is often referred to as the “50 percent plus a feather” test. It asks jurors to 
decide which way the evidence causes the scales of justice to tip, toward guilt or inno-
cence, and to decide the case on that basis.

The major difference between civil and criminal matters is the penalty. In a crim-
inal case, the state or prosecutor seeks to punish a defendant with prison or jail time, a 
monetary fine, or both (or perhaps a community-based punishment such as probation, 
discussed in Chapter 14). In a civil matter, one party is seeking “damages” (money or 
some legal remedy) from the other party rather than trying to send him or her to jail 
or prison. In the property dispute example, A would be required to tear down or move 
the fence and perhaps pay for the legal fees B incurred in bringing the suit. And in the 
hairdryer example, the corporation could be ordered to pay the consumer’s medical 
expenses and legal fees.

Some conduct can give rise to both a criminal and a civil matter as the cases of  
O. J. Simpson and others illustrate (see “Investigating Further”).

A few examples might serve to explain the difference—and how the two types of 
cases can cause problems for the police and misunderstanding by the public. Assume 
that Jane calls the police to her home and tells the officer that she and her husband, 
Bill, recently separated and he recently went to their home and removed some fur-
niture and other goods that she does not believe he should have taken. The officer 
must inform Jane that there is nothing he can do—at this point, this is a civil, not a 
criminal, matter. Jane may be upset with the officer, but legally the police have no 
jurisdiction in such disputes. Assume, however, that Bill goes to the home and makes 
serious threats of injury toward Jane, and she then goes to court and obtains a tem-
porary protection order (TPO) commanding Bill to avoid any form of contact with 
her; Bill disregards the TPO and stalks Jane at her place of employment. Because he 
violated the court’s order, this has now become a criminal matter, and the police may 
arrest Bill.

Or, look again at the example of someone erecting a fence that cuts across  
his neighbor’s property by five feet. The neighbor refuses to move or tear down the 
fence, so the matter is taken to court. This is a civil cause of action. Both sides have a 
dispute that the courts will resolve if the parties cannot reach an agreement. Assume 
further that the neighbors cannot resolve the fence matter, and one day while one 

Reasonable doubt: the 
standard used by jurors 
to arrive at a verdict—
whether or not the 
government (prosecutor) 
has established guilt 
beyond a reasonable 
doubt.
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29  Foundations of Law and Crime: Nature, Elements, and Defenses • CHAPTER 2

CIVIL CRIMINAL
Burden of proof “Preponderance of evidence” “Beyond a reasonable doubt”

Nature of crime A private wrong A public wrong

Parties Case is filed by an individual 
party

Some level of government files 
charges against the individual

Punishment Usually in the form of monetary 
compensation for damages 
caused; no incarceration

Jail, fine, prison, probation, 
possibly death

Examples Landlord/tenant dispute, 
divorce proceeding, child 
custody proceeding, property 
dispute, auto accident

Person accused of committing 
some crime (or, perhaps, 
neglecting a duty to act)

TABLE 2.1    Differences Between Civil and Criminal Law

CRIMINAL AND CIVIL LAW—THE O.J. SIMPSON CASE

O. J. Simpson was once a wealthy and admired college 
and professional football player as well as a movie and 
television personality. But in 1994 he was charged with 
stabbing to death his estranged wife, Nicole, and her 
friend, Ron Goldman. The media covered the trial live as 
California prosecutors presented evidence of Simpson’s 
history of domestic abuse and damning DNA evidence 
from the crime scene, while Simpson’s “Dream Team” 
of high-caliber defense attorneys cross-examined the 
state’s witnesses and dissected their evidence in hopes 
of creating reasonable doubt about Simpson’s guilt. 
After the nearly yearlong trial, the jury deliberated 
only four hours before returning not-guilty verdicts on 
all charges. One year later, the victims’ parents filed a 
civil suit against Simpson, alleging that he caused the 
victims’ wrongful deaths and seeking millions of dollars 
in damages for those deaths. Many people wondered 
how the families could hope to win when Simpson had 
been found not guilty in the criminal trial. The answer 
lies in the differences between the criminal and civil 
cases. In the civil case, the burden of proof on the 

families was less than the burden on the prosecutors in 
the criminal case. The families needed to show only by 
a preponderance of the evidence—rather than beyond 
a reasonable doubt—that Simpson killed the victims. 
The civil jurors needed to decide only which way the 
scales of justice tipped, toward guilt or innocence, 
not whether the state had proven Simpson’s guilt 
beyond a reasonable doubt. Indeed, the civil jury found 
Simpson responsible for the deaths and awarded the 
families $33.5 million in damages. So while Simpson 
was acquitted in the criminal trial and did not serve 
any prison time, he was adjudged responsible in the 
civil trial and ordered to pay money damages for his 
conduct.

Source: For a complete analysis of the Simpson case, see, for example, Jeffrey 

Toobin, The Run of His Life: The People v. O. J. Simpson (New York: Random 

House, 1998); Lawrence Schiller and James Willwerth, American Tragedy: The 
Uncensored Story of the O. J. Simpson Defense (New York: Random House, 

1996); Joseph Bosco, A Problem of Evidence: How the Prosecution Freed O. J. 
Simpson (New York: William Morrow, 1996); CNN.com, O. J. Simpson Main 
Page, http://www.cnn.com/US/OJ/.

 INVESTIGATING FURTHER 

of them is working in his yard the other attacks him with a club. Now the attacking 
neighbor could face a criminal charge from the state (assault with a deadly weapon) 
and a civil lawsuit by the injured neighbor (for medical expenses and emotional 
trauma).

Table 2.1 shows the primary differences between civil and criminal law.
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30  PART I • Criminal Justice as a System: The Basics

SUBSTANTIVE AND PROCEDURAL LAW
Substantive law is the written law that defines criminal acts—the very “substance” 
of the criminal law. Examples are laws that define and prohibit murder and rob-
bery. Procedural law (discussed in detail in Chapter 8) sets forth the procedures 
and mechanisms for processing criminal cases. The Fourth Amendment (requiring 
police officers to obtain search and arrest warrants, except in certain situations) is 
procedural law, as is the requirement that officers give the Miranda warning before 
a suspect is interrogated while in custody (Fifth and Sixth Amendments) and the 
right to an attorney at key junctures during processing through the criminal jus-
tice system. (Note that these requirements are not criminal laws in the way the 
law prohibits robbery or murder, but rather these laws govern how police officers, 
lawyers, judges, corrections officers, and a host of others do their work in the justice 
system.) Procedural law also prescribes rules concerning jurisdiction, jury selection, 
appeal, evidence presented to a jury, order of conducting a trial, and representation 
of counsel.

ESSENTIAL ELEMENTS:  
MENS REA AND ACTUS REUS

The Latin term for criminal intent is mens rea, or “guilty mind,” and its importance 
cannot be overstated. Our entire legal system and criminal laws are designed to pun-
ish only those actors who intend to commit their acts, and as will be seen later in 
the discussion of homicide, acts that are clearly intentional and premeditated (e.g., 
murder in the first degree) are punished most severely, while those acts that are less 
intentional and/or accidental are punished less harshly. For example, assume Bill, 
while hunting deer, shoots another hunter while out in the woods. If the prosecutor 
has evidence to show the shooting was purely accidental in nature (the other hunter 
was out of position, or Bill’s gun malfunctioned), the prosecutor will not charge Bill 
with unlawful killing. If, by contrast, the evidence shows that Bill intended to shoot 
the other hunter (again, considering evidence of the position of the two men, the 
number of shots, or proof of Bill’s planning), the prosecutor will charge Bill with 
homicide.

Mens Rea: Intent Versus  
Motive to Commit Crime

An important distinction to be made concerns the difference between intent and motive. 
One’s specific intent concerns what he or she is seeking to do and is connected to a 
purpose or goal; motive refers to one’s reason for doing something. For example, when 
a poverty-stricken woman steals milk for her child, her intention is to steal, but her 
motive is to provide for her child. Therefore, motive (the “why” someone is stirred to 
perform an action) is grounded primarily in psychology; intent, conversely, is the result 
of one’s motive, is grounded in law, and carries a higher degree of blameworthiness 
because a harmful act was committed. Anyone who watches crime movies will agree 
that much ado is often made of one’s possible motive for committing a particular crime. 
However, as one law professor put it, “As any first year law student will tell you, motive 
is irrelevant in determining criminal liability. Unlike in the television show . . . in the 
perceived real world of criminal liability, motive is just a bit player, appearing only in 

Substantive law: the body 
of law that spells out the 
elements of criminal acts.

Procedural law: rules that 
set forth how substantive 
laws are to be enforced, 
such as those covering 
arrest, search, and seizure.

Intent, specific: a 
purposeful act or state of 
mind to commit a crime.

Motive: the reason for 
committing a crime.

SAGE Journal  
Article: Substantive  

law and liability
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31  Foundations of Law and Crime: Nature, Elements, and Defenses • CHAPTER 2

limited circumstances, usually as a consideration in certain defenses. Ordinarily, the 
only real questions at trial are (1) did the defendant commit the illegal act and (2) did 
she have the necessary mental state (mens rea)?”5

To determine the requisite mens rea for a specific crime, we look to the criminal 
statute that defines the offense. But you will not find the term “mens rea” as part of 
any criminal law. Instead, this element is expressed through a variety of terms that 
differ from state to state. For example, an intentional crime might be defined as an act 
committed “intentionally,” “willfully,” or “maliciously,” while a less serious crime—an 
accidental crime—can be expressed as an act committed “negligently,” “recklessly,” or 
“without due caution.” The terms used to express mens rea are not uniform, so criminal 
justice professionals must learn to identify these terms and understand how they oper-
ate within a criminal statute (see the discussion of homicide and related exercises later 
in this chapter).

One’s intent while committing a crime is not always easy to prove. As is discussed 
later, regarding the crime of homicide, when A shoots B, there are a variety of possible 
outcomes, and the prosecutor will “look behind the act” to determine what was going 
on in the mind of the killer, and whether to reduce what appears to be a charge of 
murder in the first degree (an intentional killing) to one of manslaughter (an accidental 
killing).

Actus Reus: The Act
Another critical feature of the U.S. criminal justice system is that we do not punish 
people for merely thinking about committing criminal acts; rather, the law generally 
requires a voluntary, overt act—killing, injuring, threatening, or breaking and entering, 
for example. The intentional failure to act (an “omission”) can also be criminal but only 
when there is a legal duty to do something, such as when a parent fails to feed a child or 
give him or her medical attention.

The rule for establishing criminal liability is to prove that the defendant committed 
the actus reus element (the criminal act) with the mens rea (“guilty mind”) set forth in 
the particular criminal law. When these two critical elements are present, it is known 
as “concurrence.” For example, a man in a ski mask breaking into a locked home might 
seem to be committing the actus reus element for burglary (see “Crimes Against Prop-
erty,” below). But what if he is doing so to save himself from a terrible snowstorm after 

Actus reus: “guilty deed” 
(Latin)—an act that 
accompanies one’s intent 
to commit a crime, such 
as pulling out a knife and 
then stabbing someone.

Mens rea: a necessary 
element of a crime; the 
evil intent.

One’s criminal intent is a major consideration in our legal system; for example, one who intentionally 

kills someone during a robbery may well be charged with premeditated murder, while a hunter who 

accidentally (without intent) shoots and kills another typically would not. 

©
iS

to
c
k
p

h
o

to
.c

o
m

/f
o

to
g

ra
v

©
iS

to
c
k
p

h
o

to
.c

o
m

/J
a

s
o

n
 L

u
g

o

Do n
ot 

co
py

, p
os

t, o
r d

ist
rib

ute

Copyright ©2017 by SAGE Publications, Inc.   
This work may not be reproduced or distributed in any form or by any means without express written permission of the publisher.



32  PART I • Criminal Justice as a System: The Basics

his car broke down? The all-important mens rea element is missing and there is no con-
currence. Accordingly, the prosecutor must prove both elements beyond a reasonable 
doubt—a question of fact for the jury to decide.

FELONIES AND MISDEMEANORS
Crimes are also classified into two broad categories based on the severity of the criminal 
act and the corresponding punishment. Felonies are offenses punishable by death or that 
have a possible sentence of more than one year of incarceration in prison. Many states fur-
ther divide their felonies into different classes; for example, under Arizona’s laws, first-de-
gree murder is a Class 1 felony and is punishable by death or life imprisonment; rape is a 
Class 2 felony (the number of years for which one may be sentenced to prison for this and 
other offenses will differ, depending on an offender’s prior record); aggravated robbery 
(the offender has an accomplice) is a Class 3 felony; and forgery is a Class 4 felony.6

A misdemeanor is a less serious offense and is typically punishable by incarceration 
for less than one year in a local jail. Like felonies, misdemeanors are often classified 
under state laws. In Arizona, shoplifting is a Class 1 misdemeanor (if the value of items 
taken is less than $250); reckless driving is a Class 2 misdemeanor; a vehicle driver who 
leaves the scene of an accident is guilty of a Class 3 misdemeanor; and so on.7

OFFENSE DEFINITIONS AND CATEGORIES

Crimes Against Persons
Crimes against persons are what most people consider “violent crime” or “street 
crime,” such as certain homicides, sexual assault, robbery, and aggravated assault.  

Felony: a serious offense 
with a possible sentence 
of more than a year in 
prison.

Misdemeanor: a lesser 
offense, typically 
punishable by a fine or up 
to one year in a local jail.

Crime against persons: a 
violent crime, to include 
murder, rape, robbery, and 
assault.

The Nebraska Revised Statutes set forth the following 
statutory provisions. Read them carefully and then 
respond to the questions posed.

28-306. Motor vehicle homicide; penalty.

(1) A person who causes the death of another 
unintentionally while engaged in the operation  
of a motor vehicle in violation of the law of the 
State of Nebraska or in violation of any city or 
village ordinance commits motor vehicle  
homicide.

60-6,213. Reckless driving, defined.

Any person who drives any motor vehicle in such 
a manner as to indicate an indifferent or wanton 
disregard for the safety of persons or property shall 
be guilty of reckless driving.

60-6,214. Willful reckless driving, defined.

Any person who drives any motor vehicle in such 
a manner as to indicate a willful disregard for the 

safety of persons or property shall be guilty of 
willful reckless driving.

1. What is the mens rea element under Section 1 
of the motor vehicle homicide statute (and what 
words define the mens rea element)? What is the 
actus reus element?

2. Provide an example of what would qualify as 
motor vehicle homicide under Section 1.

3. A woman who is texting while driving strikes 
and kills a pedestrian who is crossing the street. 
The woman was not speeding. Can she be 
charged for a violation of Section 1? Why or why 
not?

4. Which words supply the mens rea element 
under Section 60-6,213 (reckless driving)? Define 
and provide examples. Which words identify the 
actus reus element under this section?

5. Answer the questions in item 4 for Section 60-
6,214.

You Be the...
POLICE OFFICER
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33  Foundations of Law and Crime: Nature, Elements, and Defenses • CHAPTER 2

As you will learn more in Chapter 3, the Federal 
Bureau of Investigation (FBI) defines these crimes as 
offenses that involve force or threat of force. Review-
ing homicide and sexual assault will help you under-
stand this class of crimes against persons.

Homicide
The taking of a human life—homicide—is obviously 
the most serious act that one can perpetrate against 
another person. But not every killing is criminal in 
nature, as the following examples demonstrate:

�� Justifiable homicide—acts of war, self-
defense, legal state or federal executions, or 
when a police officer uses lawful lethal force

�� Excusable homicide—killings that are 
wholly accidental, such as when a person 
who is driving the speed limit and paying 
full attention but who hits a small child 
who darts into the street from behind a 
large RV, where no reasonable person could 
have known that such a risk was possible or 
preventable

�� Criminal homicides fall into two categories: murder (intentional killings) and 
manslaughter (accidental killings). Within these two categories, offenses are 
ranked in seriousness by degrees. As mentioned earlier, under our system of 
justice, the premise underlying homicide is that “when A shoots B, there are a 
variety of possible outcomes.” The prosecutor must attempt to determine the 
shooter’s intent, which can result in criminal charges ranging from murder 
in the first degree to involuntary manslaughter. A useful way to think of the 
universe of possible homicide charges is as a “ladder of offenses,” going from 
the least serious up to the most serious (see Table 2.2).

Murder
The term murder includes only intentional killings, which are categorized by degrees.

�� Murder in the first degree (sometimes termed “murder one”) is the unlawful, 
intentional killing of a human being with premeditation and deliberation (often termed 
“P&D”) and malice aforethought (as noted earlier, federal and state statutes define murder 
and its elements differently, but generally they all require the elements of intent, P&D, 
and malice aforethought). P&D means the defendant thought about committing the act 
before doing so. Courts generally look at the following factors to determine P&D: evi-
dence of planning, the manner of killing, and the prior relationship between the defen-
dant and the victim.8 Courts also look at the time a defendant may have contemplated 
or planned, in order to determine whether premeditation existed, but courts differ on 
this issue. The federal courts have held that no minimum time period is necessary, and 
a jury can determine from the facts whether or not a defendant premeditated murder.9

�� Malice aforethought is often said to be shown when someone acts with “a 
depraved heart,” evidenced by one’s shooting a gun, or stabbing with a knife.

Excusable killings include those that are accidental in nature, 

such as when a driver strikes and kills a toddler who darts out 

into the street; in such cases the driver will not be deemed 

culpable (blameworthy).
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34  PART I • Criminal Justice as a System: The Basics

�� Dangerous conduct can also be prosecuted as first-degree murder under the 
felony-murder rule, which provides that if a death occurs during the commis-
sion of a felony, the defendant will be charged with murder in the first degree, 
regardless of his or her intent (a crime that does not require a mens rea element 
is known as a “strict liability” crime—see also the discussion of statutory rape, 
later). The classic example involves multiple defendants robbing a bank and during 
the robbery the bank security guard dies from a heart attack. In that case, all 
the defendants may be charged with first-degree murder under the felony-murder 
rule. Likewise, if one of the bank robbers panics and shoots a security guard, all of 
the defendants will be charged with first-degree murder even though the robbers 
intended only to rob, not to kill anyone. The felony-murder rule is designed to 
deter those who might otherwise commit dangerous felonies. If a would-be bank 
robber knows the penalty for an accidental death during his or her crime might be 
a charge of first-degree murder, perhaps the robber will think twice about com-
mitting the crime.

�� Murder in the second degree (“murder two”) is distinguished from first-degree 
murder in that it is also intentional—with malice—yet impulsive, without P&D. An 

Felony-murder rule: the 
legal doctrine that says 
that, if a death occurs 
during the commission of 
a felony, the perpetrator of 
the crime may be charged 
with murder in the first 
degree.

ARIEL CASTRO—THE CLEVELAND “MONSTER”

Some people are thought to be purely evil, such as 
Ariel Castro, who abducted three young women—
Amanda Berry, Michelle Knight, and Gina DeJesus—
over the course of several years and then imprisoned 
them in his home in urban Cleveland, Ohio, for more 
than a decade. He raped, abused, and starved them, 
while depriving them of simple needs like sunlight, 
a working bathroom, regular showers, and the 
ability to see the outside (windows were boarded). 

He fathered a child with Berry, and threatened to kill 
Knight, if she didn’t deliver the baby safely. Berry 
was able to escape one day when Castro made the 
uncharacteristic mistake of leaving an interior door 
unlocked and going out allowing Berry to go to 
the front door to bang and scream for help. Castro 
pleaded guilty to 937 criminal counts including 
kidnapping, sexual assault, and aggravated murder 
(for killing at least one unborn child by beating Knight 
when she was pregnant with Castro’s child). At his 
sentencing, Castro told the courtroom he was not a 
monster, but he was “sick” because he was addicted 
to pornography. Judge Michael Russo responded 
with a classic statement of mens rea by observing, 
“You were acquainted with the kidnap victims and 
that was a factor in your abduction strategy. You 
had an outwardly normal relationship with your 
girlfriend—it’s clear you are able to choose who you 
wished to victimize.” In August 2013, Castro was 
sentenced to life plus 1,000 years, but within a month 
of his sentencing, he committed suicide by hanging 
himself in his prison cell. His “house of horrors” was 
demolished shortly after his sentencing.

Source: Eliott C. McLaughlin and Pamela Brown, “Judge Sentences Cleveland 

Kidnapper Ariel Castro to Life, Plus 1,000 Years,” CNN, August 1, 2013, http://

www.cnn.com/2013/08/01/justice/ohio-castro/.

 INVESTIGATING FURTHER 

Between 2002–2004, Ariel Castro kidnapped three young 

women and then held them captive in his Cleveland, OH, 

home, where he raped and tortured them for a decade. 

In 2013, he pleaded guilty to nearly 1,000 charges of 

kidnapping, sexual assault, and other offenses, and was 

sentenced to life in prison plus 1,000 years. 
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35  Foundations of Law and Crime: Nature, Elements, and Defenses • CHAPTER 2

example would be when two men get into an argument at a bar, and one pulls a knife 
and stabs the other to death. He intended to stab the other man, but the killing did 
not involve premeditation. Furthermore, although the intent to kill is an essential ele-
ment of both first- and second-degree murder, a defendant can also be found guilty of 
second-degree murder if his or her actions show gross recklessness and a disregard for 
human life is high, and there is extreme risk of death. Although it will depend on the 
jury’s views, acts such as allowing a dangerous dog to run at large (which then bites and 
kills a child), intentionally shooting a gun into a crowd of people, throwing a heavy 
object off of a roof onto a crowded street below, and playing Russian roulette (loading 
a gun and intentionally firing it at another person) have been found to lead to convic-
tion for second-degree murder (as you will see later, these actions could also qualify as 
involuntary manslaughter).10

Manslaughter
The term manslaughter refers to accidental killings, categorized as voluntary (inten-
tional but without malice) and involuntary (unintentional).

�� �Voluntary manslaughter is an intentional killing, but it involves (at least in the 
eyes of the law) no malice. Instead, there is “heat of passion” to a degree that a “rea-
sonable person” might have been provoked into killing someone. The best example 
is when a person comes home early in the day and finds his or her significant other 
in the arms of another person, becomes enraged, grabs a gun, and kills one or both 
of them. The killer acted in the heat of passion rather than intentionally. A killing 
can be downgraded on the homicide ladder, from murder to voluntary manslaugh-
ter, only if the actor was adequately provoked (generally, words alone—as in an 
argument—are not enough to provoke, but seeing something like a cheating spouse 
is), and the actor must not have had time to “cool off.” The person discovering his 
cheating spouse cannot leave, go to a bar and drink a few beers, and then return 
to the scene and kill the offending couple (this would be first-degree murder, as 
explained earlier). The “passion” that aroused the person to kill must have arisen 
contemporaneously—at the same time of the provocation—and continued until the 
time of the criminal act.

�� The circumstances of a killing might cause a prosecutor to look at both sec-
ond-degree murder and voluntary manslaughter as possible charges. When a perpetra-
tor clearly killed with intent but without P&D (e.g., two people fighting with weapons), 
a second-degree murder charge is appropriate. But when that same actor is fighting 
with weapons because the victim provoked her and she did not have time to “cool off” 
after that provocation, the charge could be downgraded to voluntary manslaughter. A 
prosecutor will consider all of the evidence to determine the right homicide charge, up 
or down the “ladder.”

�� Involuntary manslaughter is typically established in one of two ways: (1) acts of 
negligence, such as when one is driving too fast on a slick road and kills a pedestrian, 
or (2) the misdemeanor-manslaughter rule—similar to the felony-murder rule, but 
the crime involved is a misdemeanor. For example, a man enters a convenience store 
and shoplifts a six-pack of beer; the clerk chases him out the door but slips and falls, 
striking his head on the sidewalk and dying from the force of the impact. The shop-
lifter may be charged with involuntary manslaughter, as his actions caused the clerk’s 
death.
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36  PART I • Criminal Justice as a System: The Basics

The George Huguely Case: Now that you have learned the different types of homicide 
and how the critical element of mens rea determines the degree and punishment, con-
sider the scenarios (from the beginning of the chapter) under which the jury could have 
convicted Huguely and how mens rea was a part of each of them:

�� First-degree murder: Huguely battered Love to death intentionally, and he 
planned it.

�� Second-degree murder: Huguely battered Love to death intentionally but did not 
plan it.

�� Voluntary manslaughter: Huguely killed Love in a burst of jealous rage.

�� Involuntary manslaughter: The former lovers’ discussion led to physical contact 
and an accidental, unintentional blunt force trauma to Love.

Further, consider that the prosecution presented evidence that Huguely had emailed 
Love about a week before her death, writing, “I should have killed you” (when he 
learned about her relationship with another man). The jury also convicted Huguely of 
grand larceny because Love’s laptop and other items from her apartment were found 
in his apartment after the altercation; how might those facts affect the homicide case? 
Finally, jurors saw videotapes of police interrogating Huguely after arrest and the pros-
ecution was able to show that Huguely lied on multiple occasions during questioning. 
Decide the correct homicide conviction and check your answer in the Notes section at 
the end of the book.11

MURDER (INTENTIONAL KILLINGS)

Charge Mens Rea Example

First-Degree 
Murder

Premeditated, with malice aforethought Planning to kill your wife’s boyfriend by waiting 
at his home one evening and killing him when he 
arrives

Second-Degree 
Murder

Intentional but not premeditated Unexpectedly seeing your wife’s boyfriend several 
days after you discover their affair, grabbing a gun 
you keep in your car, and killing him

MANSLAUGHTER (ACCIDENTAL KILLINGS)

Voluntary 
Manslaughter

Committed in the “heat of passion”; 
being adequately provoked and not 
having time to cool off

Arriving home and finding your wife and her 
boyfriend together, immediately grabbing a 
nearby weapon, and killing the boyfriend in a 
blind rage

Involuntary 
Manslaughter

Unintentional/accidental; causing a 
death while breaking the law (typically 
a misdemeanor criminal law) or while 
being negligent

Texting while driving and accidentally hitting a 
child who darts out into the street

FELONY MURDER (STRICT LIABILITY)

Felony/First-
Degree Murder

Unintentionally causing a death while 
intentionally committing a dangerous 
felony; no mens rea required = strict 
liability

Burglarizing your wife’s office to find evidence 
of her affair and causing her death because she 
has a heart attack when she arrives and finds you 
there

TABLE 2.2    The “Ladder” OF HOMICIDE CRIMES AND THE REQUIRED MENS REA

Video: George  
Huguely Trial

Do n
ot 

co
py

, p
os

t, o
r d

ist
rib

ute

Copyright ©2017 by SAGE Publications, Inc.   
This work may not be reproduced or distributed in any form or by any means without express written permission of the publisher.



37  Foundations of Law and Crime: Nature, Elements, and Defenses • CHAPTER 2

A 19-year-old college student drinks heavily at a 
friend’s house one night. When he tries to leave, his 
friends take his car keys and tell him he is too drunk to 
drive. He retrieves the keys, leaves anyway, and drives 
the wrong way on a New York highway, slamming 
head-on at high speed into a limousine carrying a 
family coming from a wedding (ironically, the family 
hired the limo to avoid drinking and driving after the 
wedding reception). The limo driver and a 7-year-old 
passenger are both killed instantly, and the other 
passengers are critically injured. The college student’s 
blood alcohol level is more than three times the legal 
limit. The relevant laws in New York are as follows:

New York Penal Law § 125.25: A person is guilty 
of murder in the second degree when . . . under 
circumstances evincing a depraved indifference to 
human life, he recklessly engages in conduct which 
creates a grave risk of death to another person, and 
thereby causes the death of another person (penalty: 
15 years to life).

New York Penal Law § 125.13: A person is guilty of 
vehicular manslaughter . . . when he or she [causes the 
death of another person] . . . while operating a motor 
vehicle while [intoxicated] . . . (penalty: 3 to 15 years).

1. What are the actus reus and mens rea elements 
for second-degree murder? For vehicular 
manslaughter?

2. How would you argue as the prosecutor that the 
driver should be convicted of second-degree 
murder? Remember, you will have to prove 
mens rea, so what facts would you use to tie into 
the second-degree murder statute’s definition of 
mens rea?

3. How could the defense attorney argue that the 
driver should be convicted only of manslaughter, 
that second-degree murder is not appropriate? 
(See “Excuse Defenses: Intoxication” later in this 
chapter.)12

You Be the...
PROSECUTOR

Sexual Assault (“rape” or “forcible rape” under some older state laws): 
Sexual assault was historically defined as the carnal knowledge of 
a female forcibly and against her will, and most criminal laws did 
not recognize rape of men, same-sex rape, or rape between spouses. 
Today, most states have adopted the modern definition of “sexual 
assault”—sexual contact without the victim’s consent, but with no 
limitations on gender or relationship of perpetrator and victim. 
Most states have also recognized that sexual assault occurs when 
someone has sexual contact with a person who is incapable of con-
senting (someone who is intoxicated, under anesthesia, or mentally 
challenged). In such cases, the “perpetrator” knows or should know 
that the victim cannot consent to the act.

Like other crimes, sexual assault is categorized by degrees depend-
ing on the type of contact, from sexual penetration without the con-
sent of the victim (first degree, the most serious) to unwanted sexual 
contact that does not result in physical injury (often third degree). Like 
homicide, sexual assault includes a “strict liability” crime with no mens 
rea element, also known as “statutory rape.” This crime is defined as 
sexual contact between a “victim” of a certain age, typically between 
ages 12 and 16, and a “perpetrator” who is older, typically 19 and above.

Robbery: Robbery is the taking of or attempt to take anything of value 
from the care, custody, or control of a person or persons by force or 
threat of force or violence and/or by putting the victim in fear. About 
350,000 robberies are reported to the police annually in the United 

Robbery involves the taking, or attempting to 

take, anything of value from another person 

by force or threat of force or violence, 

where the victim is in fear of injury or death.
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38  PART I • Criminal Justice as a System: The Basics

States.15 As stated earlier in this chapter, many times people who come home to find 
their houses have been  broken into claim they have been “robbed” when they obviously 
have not been (they have been burglarized), given that robbery requires a face-to-face 
taking—a combination of theft and assault.

Aggravated Assault: Aggravated assault is an unlawful attack upon another for the pur-
pose of inflicting severe or aggravated bodily injury. This offense is usually accompa-
nied by the use of a weapon or by other means likely to produce death or great bodily 
harm. When aggravated assault (or even regular assault, as long as there is a threat) and 
larceny-theft occur together, the offense falls under the category of robbery. Each year 
about 750,000 aggravated assaults are reported in the United States.16

As is the case with homicide crimes, criminal justice students often have difficulty 
understanding the “ladder” of assault crimes. A few examples will help to clarify the 
differences.

�� First, the mere placing of someone in fear for their safety is an assault. If 
Joe yells at Jack threateningly, “I’m going to beat your brains out,” this is an 
assault. An assault, then, occurs when one person makes threatening gestures 
that alarm someone and makes that person feel under attack; actual physical 
contact is not necessary.

�� But if Joe intentionally strikes Jack on his cheek, the intentional physical 
contact intended to harm raises this conduct to the crime of assault and battery.

�� Finally, if Joe gets a lug wrench out of his car and strikes Jack with it several 
times, inflicting severe injury, Joe has now committed an aggravated assault.

SEXUAL ASSAULT ON COLLEGE CAMPUSES—YES MEANS YES

Sexual assault on college campuses has garnered 
a lot of media attention in recent years, particularly 
when athletes from high-profile sports programs are 
involved and when cell phone cameras have provided 
a clear record of offenses. Although media attention 
has increased, the Bureau of Justice reports that 
student sexual assaults are actually less likely than 
nonstudent assaults (6.1 per 1,000 students, or 0.61 
percent versus 7.6 per 1,000 nonstudents).13

Nevertheless, when these cases are reported to police, 
the offenses fall under criminal laws that define the 
crime as sexual contact without the victim’s consent. 
The prosecution need not prove the perpetrator acted 
with any specific mens rea, only that he or she acted 
without the victim’s consent. Of course, this issue 
often boils down to competing testimony—“he said, 
she said”—about the often-confusing communication 
of yes and no.

In 2014, the California legislature addressed this issue 
by passing the “Yes Means Yes” law, which requires 
that universities receiving public funding must require 
students to get “affirmative, conscious, and voluntary 
agreement to engage in sexual activity.” Under the 
new law, consent for sex has to be explicit—neither 
lack of resistance nor silence can mean consent. 
While the new California law is not a criminal statute 
and applies only to public universities (which must 
incorporate the consent requirement into their student 
conduct policies), it may mark a new trend in more 
clearly defining consent in the criminal law as well.14

Check your college or university’s policies and 
standards on sexual assault. How is the offense 
defined? How is consent defined? Compare it to your 
state’s criminal statutes on sexual assault and their 
definitions of mens rea and consent.

 INVESTIGATING FURTHER 

Do n
ot 

co
py

, p
os

t, o
r d

ist
rib

ute

Copyright ©2017 by SAGE Publications, Inc.   
This work may not be reproduced or distributed in any form or by any means without express written permission of the publisher.



39  Foundations of Law and Crime: Nature, Elements, and Defenses • CHAPTER 2

Crimes Against Property
Crimes against property are offenses where no violence is involved, only the taking of 
property—crimes such as burglary, larceny-theft, motor vehicle theft, and arson.

Burglary: Burglary is the unlawful entry of a structure to commit a felony or theft. To 
classify an offense as a burglary, the use of force to gain entry need not have occurred, 
nor does anything of value have to have been stolen. The FBI, in its Uniform Crime 
Reports (detailed in Chapter 3), defines “structure” as an apartment, a barn, a house 
trailer or houseboat when used as a permanent dwelling, an office, a railroad car (but 
not an automobile), a stable, and a vessel (i.e., ship). Annually, about 2.2 million burglar-
ies are reported in the United States.17

Larceny-Theft: Larceny-theft is the unlawful taking, carrying, leading, or riding away 
of property from the possession of another; it includes attempted thefts as well as 
thefts of bicycles, motor vehicle parts and accessories, shoplifting, pocket-picking, 
or the stealing of any property or article that is not taken by force and violence or by 
fraud. The value of the item stolen is significant, and in all states the monetary worth 
will determine whether the larceny-theft is a felony or a misdemeanor; each state’s 
statutes will set forth its limits. Using Nevada statutes as examples, if the item is worth 
more than $250, it is a felony; Iowa, however, has several classifications: It is a “serious 
misdemeanor” if the item stolen is valued between $200 and $500, an “aggravated 
misdemeanor” if worth between $500 and $1,000, and a felony if worth more than 
$1,000.18 Each year about 6.26 million larceny-thefts are reported to the police in the 
United States.19

Arson: Arson is any willful or malicious burning of or attempting to burn, with or with-
out intent to defraud, a dwelling house, a public building, a motor vehicle or aircraft, 
personal property of another, and so forth. There are different types of arsonists, with 
very different motives for setting fires. Each year about 43,500 arsons are reported to 
police, with an average dollar loss per event of about $13,000. About half (45.9 percent) 
of all arsons involve structures (residential, storage, public, and so on).20

DEFENSES
In the U.S. system of justice, criminal defendants have the opportunity to defend their 
actions by asserting affirmative defenses, in which the defendant admits to the crim-
inal conduct but offers his or her reasons for acting. Because the defendant asserts such 
defenses, he or she typically has the burden to prove them. These defenses fall under 
two categories, justifications and excuses. In the former case, defendants argue they 
were justified in acting because, for example, they were defending themselves or others. 
A police officer who had to injure a fleeing felon could claim a justification defense. 
In the latter case, defendants admit to the criminal act but claim they are not legally 
responsible—they are excused—because they are too young or insane, for example.

Learning about defenses is really another way to learn about the critically important 
element of mens rea. Most defenses are designed to negate or reduce criminal liability by 
showing that the accused did not act with the required criminal intent. The prosecution 
may be able to easily show that the criminal act—the actus reus—was committed (e.g., 
the killing, the assault, the breaking and entering), but the defense can then defeat the 
criminal charges by showing that the required mens rea simply was not present (killing 

Crime against property: 
a crime during which no 
violence is perpetrated 
against a person, such as 
burglary, theft, and arson.

Affirmative defense: the 
defendant admits he or 
she committed the act 
charged but argues that 
for some mitigating reason 
he or she should not be 
held criminally responsible 
under the law.

Defense: the response by 
a defendant to a criminal 
charge, to include denial 
of the criminal allegations 
in an attempt to negate or 
overcome the charges.
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“STAND YOUR GROUND” LAWS

When George Zimmerman shot and killed an unarmed 
teen named Trayvon Martin in February 2012, a major 
controversy erupted calling into question the entire 
criminal justice system and a controversial law that 
binds police and prosecutors. The “stand your ground” 

law essentially sets forth the common law “castle 
doctrine” that allows a homeowner to use deadly force 
against an intruder and then expands the right to defend 
beyond the home, to any place someone has a right to 
be. Under the law, an accused killer may argue he or 
she acted in self-defense because the killer believed he 
or she was facing the threat of seriously bodily injury 
or death. The burden then shifts to the prosecutor, who 
must prove beyond a reasonable doubt (the highest 
legal standard) that the killer was not facing such a 
threat of serious bodily harm or death, that the killer 
did not act in self-defense. The laws were originally 
intended to give citizens a presumption of innocence 
when defending themselves, while also generally 
banning police from detaining someone if they have 
evidence that the shooter was attacked “in a place 
he had a right to be.” Prosecutors largely despise the 
law because of the aforementioned burden of proof, 
whereas defense attorneys have found it to be a means 
of defending people who claim they had a right to meet 
force with force. “Stand your ground” became law in 
Florida in 2005, and at least 25 states have since enacted 
some version.

Source: John Arnold, “The Law Heard Round the World,” Time, April 9, 2012, 

http://www.time.com/time/magazine/article/0,9171,2110471,00.html; also see 

“Trayvon Martin Case (George Zimmerman),” New York Times, July 19, 2012, 

http://topics.nytimes.com/top/reference/timestopics/people/m/trayvon_ 

martin/index.html.

 INVESTIGATING FURTHER 

The fatal shooting of Trayvon Martin by George Zimmerman 

in Sanford, Florida, generated tremendous controversy 

because of its racial overtones and the state’s “stand your 

ground” law. In July 2013, Zimmerman was acquitted of 

second-degree murder.

in self-defense is not the same as killing intentionally because you are trying to save 
yourself, and breaking and entering to save yourself from freezing to death is not the 
same as burglarizing a home to steal things). As a result, examining these defenses helps 
us understand how mens rea operates in real cases.

Justification Defenses
Self-defense is a justification defense rooted in necessity, where the defendant argues 
that he or she had to commit the act because it was necessary to avoid some greater 
harm. Under early common law of England, people had a “duty to retreat,” also known 
as “retreat to the wall,” prior to using force to defend themselves. In effect, a person 
could not respond to an attacker until he or she was “cornered” and had no other retreat 
option available. Today, most state laws do not impose a duty to retreat and, in fact, 
provide in many situations that people may “stand their ground” (see discussion in the 
“Investigating Further” box).

Under modern laws, one may use force, even deadly force, without first “retreating 
to the wall” against another person if he or she reasonably believes that an attack against 
him or her is imminent, but defensive actions must be proportionate to the threatened 
harm and not unreasonable for the circumstances. One cannot respond to an attack 
with a tree branch by using a shotgun.
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41  Foundations of Law and Crime: Nature, Elements, and Defenses • CHAPTER 2

Other justification defenses include defense of others, law enforcement actions (e.g., 
justifiable homicide in killing a fleeing felon), and necessity, which involves breaking the 
law to preserve life or to avoid injury (e.g., breaking into a home to escape a life-threat-
ening storm or driving at a reckless speed to get a pregnant woman to the hospital).

Excuse Defenses
Age
The infancy defense excuses the acts of children ages 7 and under because they are too 
young to be criminally responsible for their actions—they are too young to form the 
requisite mens rea. Minors between ages 7 and 14 are presumed incapable of committing 
a crime, but prosecutors may challenge that assumption in certain cases. Minors over 
age 14 have no infancy defense, but those under 16 at the time of the crime are typically 
tried in juvenile court. Under some state statutes, however, serious felony cases are 
automatically transferred to adult court, or the prosecutor has the option to seek such 
a transfer if the juvenile is not a suitable candidate for the more lenient and protective 
philosophy and law of the juvenile court (see Chapter 15).

Entrapment
If the police induced a person to commit a crime that he or she would otherwise not have 
attempted, the defendant can claim the defense of entrapment.21 But it is not always clear 
what constitutes entrapment. A state supreme court deemed that police officers posing as 
homeless persons with cash sticking out of their pockets was entrapment because it could 
tempt even honest persons who were not otherwise predisposed to committing theft. 
But the U.S. Supreme Court did not find entrapment where undercover drug agents 
provided an essential chemical to defendants who were already planning to manufacture 
illegal drugs.22 Nor is it entrapment when a drug agent sells drugs to a suspected drug 
dealer, who then sells it to government agents. The defense of entrapment will fail where 
the government has merely set the scene for people to commit a crime they are predis-
posed to commit anyway, such as where a police officer positions himself on the route of 
a known working prostitute and offers her money for sex when she comes by.

Intoxication
The intoxication defense is rooted in the concept of mens rea, and defendants must show 
that they were operating under such “diminished capacity” that they could not know 
what they were doing and cannot be held responsible. The defense is not available in 
cases of voluntary intoxication (except in some cases of severe alcoholism where mens rea 
is permanently impaired) and is only successful—albeit rarely—in cases of involuntary 
intoxication (the spiked drink or slipped drug), where the intoxicant was ingested with-
out awareness of its intoxicating nature or where the consumption was coerced. The 
burden on the defendant is high in these cases, and defense attorneys generally have a 
difficult time convincing juries that defendants should be excused (although diminished 
capacity can be useful for defense attorneys to seek reduced charges or punishment).

Duress
The duress defense is an excuse where defendants claim they committed the act only 
because they were not acting of their own free will. For example, the wife of a bank presi-
dent calls her husband and informs him that someone has broken into their home and put 
a gun to her head, and if he does not bring money home immediately, she will be killed. 
The husband then removes the money from his bank in order to supply the ransom. 
The husband could claim that he acted under duress, only to save his wife. Other actual 
cases include a person who was forced by gangsters to commit certain criminal acts or be 
killed, a drug smuggler who argued that his family would have been killed if he did not do 
what he was told,23 and a Texas prison inmate whose three cellmates planned an escape 

Entrapment: police tactics 
that unduly encourage 
or induce an individual 
to commit a crime he or 
she typically would not 
commit.

Student on the  
Street Video:  
Intoxication  
and crime
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42  PART I • Criminal Justice as a System: The Basics

and threatened to slit his throat if he did not accompany them.24 Again, the burden will 
be on the accused to convince the jury that he or she committed the act under duress.

Double Jeopardy
The Fifth Amendment to the U.S. Constitution states that no person shall be  
“subject for the same offense to be twice put in jeopardy of life or limb,” prohibiting the 
government from prosecuting someone for the same offense more than once (double 
jeopardy). Other than some specific exceptions (a mistrial, a reversal on appeal, or a  

SUBSTANCE ABUSE COUNSELOR

Name: Jessica Richards

Current Position: Outpatient 
Mental Health Counselor

City, State: Orlando, Florida

College Attended/Academic 

Major: Bachelor of science 
in psychology from the 
University of Central Florida; 
master’s degree in mental 
health counseling from NOVA 
Southeastern University

How long have you been a practitioner in this 

criminal justice position? Since October 2013

My primary duties and responsibilities as a 

practitioner in this position: To provide, as an 
outpatient therapist, intensive clinical therapeutic 
services to children, adolescents, and adults 
with identified mental health or substance abuse 
diagnoses. This service is designed to meet the 
specific mental health needs of the identified client 
as they relate to their diagnosis and can be provided 
in home, in office, in school, or in another approved/
appropriate community setting. Outpatient therapy 
includes psychoeducational activities/interventions 
designed to assist the client in the reduction of 
dysfunction. Services are provided with client-
centered and family-centered approaches and are 
delivered through intensive, time-limited, goal-
specific interventions.

The qualities/characteristics that are most  

helpful in this career: Empathy; active listening; 
boundary setting; social and communication skills; 
critical thinking; abilities in business management, 
organizational management, and time management; 
and an ability to balance one’s own emotions  
and manage self-care appropriately to avoid 
burnout.

In general, this is what a typical day looks like 

for a practitioner in this career: First, the ability 
to structure your time and make your own hours. 
Some therapists prefer to devote their mornings to 
providing counseling services within schools and 
within the community, while spending the evening 
hours catching up on paperwork and documentation. 
Other therapists prefer to spend the morning hours 
catching up on documentation and phone calls 
while spending the evening hours providing in-
home and in-the-community services to clients. 
Each day presents different challenges, so no one 
day is exactly the same as the next. For example, 
one day I might work 5 hours seeing clients, driving 
3 hours to and from counseling locations within 
the community to meet with clients, and another 4 
hours completing documentation and paperwork. 
The following day I might spend 4 hours working 
with clients, 2 hours driving, and 3 hours completing 
documentation. Then, the following two days 
might include devoting 3 hours per day providing 
services, an hour driving between clients, and no 
time spent on documentation. Normally, one day per 
week is reserved for making phone calls, preparing 
administrative paperwork and documentation, and 
catching up on backlogged work. Occasionally, I will 
spend a few hours on Saturdays seeing clients within 
the community as well.

My advice to someone either wishing to study, 

or now studying, criminal justice and wanting 

to become a practitioner in this career: Obtain a 
mentor—someone in the field—who will provide 
guidance and expertise while you are navigating the 
processes involved to become a practitioner. Also, 
interview a number of practitioners who are already 
in the field and ask a lot of questions; obtain their 
feedback on what they would have done differently, 
do the same, or change about the field if they had 
the chance.

PRACTITIONER’S PERSPECTIVE

Double jeopardy: 
subjecting an accused 
person to be tried twice 
for the same offense; 
prohibited by the Fifth 
Amendment.
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situation in which the crime violates laws of separate jurisdictions such as civilian/ 
military or federal/state), the government has only one attempt to obtain a conviction. 
If a defendant is acquitted, the prosecution may not appeal that conviction or retry the 
defendant.

Mental Illness/Insanity
The insanity defense is perhaps the most misunderstood area of the criminal law. 
Ask anyone on the street, and most people will say that the insanity defense is a way 
for criminals to “get off” by arguing that they were “crazy” at the time of the crime. 
Some crimes by their very nature seem to indicate that the perpetrator was indeed not 
thinking straight, and many people believe that those who commit especially gruesome 
crimes will, by default, plead insanity. These are just a few of the common misconcep-
tions about this defense.

Several notorious trials in recent decades have contributed to the confusion. Most 
notably, in 1981, John Hinckley Jr. attempted to assassinate President Ronald Reagan 
but was found not guilty by reason of insanity after he claimed he had done so in an 
effort to impress actress Jodie Foster and after psychiatrists testified at length about his 
childhood.25

Then, in 1986, Steve Roth hired two men who slashed model Marla Hanson’s face 
with razors after Hanson rejected Roth’s sexual advances. Her injuries required more 
than 100 stitches. Roth’s insanity defense—based on the psychiatric effects of his short 
stature—failed, and all three men were convicted.26

More recently, the 2008 movie Milk recalled the so-called Twinkie defense from 
the trial of Dan White, who in 1978 murdered Harvey Milk, a San Francisco gay 
rights activist and politician. Although the defense never even mentioned Twinkies 
during White’s trial, the media coined the term following psychiatric testimony that 
White had been depressed and consuming junk food and sugar-laden soft drinks—
allegedly “blasting sugar through his arteries and driving him into a murderous 
frenzy.”27

Despite these high-profile cases, the insanity defense is raised in less than 1 per-
cent of felony cases and is successful in only a fraction of those.28 The defense is really 
quite simple if you think of it as another way of examining the critical element of 
mens rea: A defendant must prove that he or she has a recognized, diagnosable mental 
illness—a disease of the brain (e.g., schizophrenia, bipolar disorder, psychosis)—and 
that because of that mental illness, he or she cannot be held criminally responsible for 
his or her actions.

State laws set forth the applicable test for legal insanity. Most states use the 
M’Naghten Rule, also known as the right-wrong test. Under this test, it must be 
“proved that, at the time of the committing of the act, the defendant suffered from a 
mental illness and because of that disease of the mind, was laboring under such a defect 
of reason that he did not know the nature and quality of the act he was doing, or if he 
did know it, that he did not understand what he was doing was wrong.”29

Another test is the “irresistible impulse test,” requiring a showing that the defen-
dant, because of a mental illness, could not control his or her impulses or volition. Also 
known as “the policeman at your elbow” test, this standard for legal insanity requires a 
showing that the defendant would have committed the crime even if a police officer had 
been on the scene, literally at the accused’s elbow, thereby evidencing that the defendant 
had no impulse control.30

Contrary to another popular misconception, a finding of legal insanity does  
not mean the defendant walks free. Instead, the defendant will be committed to a  
psychiatric facility. In some states, in reaction to the Hinckley verdict, the jury can 

Right-wrong test: the test 
of legal insanity, asking 
whether the defendant 
understood the nature 
and quality of his or her 
act and, if so, if he or she 
understood it was wrong.
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44  PART I • Criminal Justice as a System: The Basics

reach a “guilty but mentally ill” verdict, allowing mentally ill defendants to be found 
guilty but to receive psychiatric treatment while incarcerated or to be placed in a mental 
hospital until well enough to be moved to a prison to serve their sentences.31

After John Hinckley’s trial, many states shifted the burden of proving insanity to the 
defense, requiring them to show either clear and convincing evidence or a preponder-
ance of the evidence that the defendant was legally insane at the time of the crime. Con-
sider the following notorious post-Hinckley cases in which the insanity defense failed:

�� Jeffrey L. Dahmer, the serial killer who claimed that necrophilia drove him to 
murder and dismember/cannibalize 15 men and boys, was convicted in 1992.32

�� David Berkowitz, known as the “Son of Sam” killer (he reported receiving 
messages from the devil through a neighbor’s dog, Sam), murdered six people 
in New York in the mid-1970s and was deemed fit by the trial court to stand 
trial (despite a psychiatric report that found him paranoid and delusional).33

�� John Wayne Gacy, the Chicago-area so-called Killer Clown who murdered 
more than 30 youths, pleaded not guilty by reason of insanity but was 
convicted and executed in 1994.34

JAMES HOLMES—THE “BATMAN” SHOOTER

In July 2013, James Holmes went to the midnight viewing 
of the new Batman movie, The Dark Knight Rises. He 
had dyed his hair orange like the Joker character in the 
movie, but otherwise, Holmes seemed like any other 
Batman fan. While the movie got under way, Holmes 
slipped out an exit door, propped it open, went to his car 
and picked up SWAT gear, firearms, and ammunition, 

and then went back to the theater and opened fire, killing 
12 and injuring more than 50. When law enforcement 
officers later caught Holmes outside the theater, he was 
quickly subdued and told officers he’d booby-trapped 
his apartment with bombs and other weapons. There 
would seem to be no clearer case of someone acting 
with mens rea and premeditation, but questions quickly 
arose regarding Holmes’s psychiatric condition in 
the months leading up to the shooting. His attorneys 
ultimately entered a plea of not guilty by reason of 
insanity, and the world watched to see if this apparently 
evil, plotting killer would be convicted and sentenced 
to death. But the insanity defense in Colorado requires 
that the prosecution—not the defense—show that 
Holmes understood right from wrong (the M’Naghten 
test) and that he was not acting on impulses he could 
not control (the irresistible impulse test). The defense 
countered with evidence of Holmes’s mental illness to 
lay the foundation for a finding that he could not have 
fully understood or controlled what he was doing. In 
July 2015, a jury decided Holmes was not insane and 
convicted him of 24 counts of first-degree murder, 140 
counts of attempted murder, and one explosives count. 
Despite the prosecution’s arguments that Holmes 
deserved to die for his crimes, the jury sentenced him to 
life in prison without parole.

Source:.Colo. Rev. Stats §16-8; see also Denver Post Editorial Board, “Shining 

a Light on Insanity Plea,” Denver Post, June 9, 2013, http://www.denverpost.

com/ci_23406862/shining-light-james-holmes-insanity-plea.

 INVESTIGATING FURTHER 

When James Holmes made his first appearance in court, 

accused of turning a Colorado movie theater into a shooting 

gallery, killing 12 and injuring more than 50, many people 

assumed he must be “crazy,” but the question of his guilt and 

mental state is much more complicated under the criminal law.
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� Our legal system is based on the English 
common law: collections of rules, customs, and 
traditions. At its core is the doctrine of stare 
decisis, meaning that when a court has decided 
a case based on a set of facts, it will adhere to 
that principle, and other courts will apply that 
decision in the same manner to all future cases 
where facts are substantially the same.

� There are both civil and criminal laws at 
the federal, state, and local levels. Many 
more laws are enacted each year by the U.S. 
Congress, state legislatures, and city councils.

� Substantive law is the written law that 
defines or regulates our rights and duties. 
Procedural law sets forth the procedures and 
mechanisms for processing criminal cases.

� Two essential elements that underlie our 
system of law are mens rea (criminal intent) 
and actus reus (a criminal act or a failure to 
act where there is a legal duty).

� Criminal laws define crimes by specifying 
the actus reus (such as killing for homicide 
and the taking of property for robbery) 
and the mens rea (intentionally, recklessly, 
by force, unintentional, etc.). Most crimes 
are categorized by degrees depending on 
the seriousness of the physical contact or 
threat (threatening versus physical contact) 
and the perpetrator’s mens rea (intentional 
versus accidental), or based on the value of 
items stolen or damaged in crimes against 
property.

� Our system of justice allows for persons 
charged with crimes to offer defenses for 
their behavior; one can argue that his or her 
acts were justified (self-defense, or when 
a police officer injures a suspect during a 
lawful arrest); or the accused can admit 
wrongdoing but argue that he or she is not 
deserving of blame due to circumstances 
surrounding the offense (e.g., entrapment, 
intoxication, mental illness).

Actus reus, 31
Affirmative defense, 39
Burden of proof, 27
Civil law, 27
Crimes against persons, 32
Crimes against property, 39
Criminal law, 27
Defendant, 27

Defense, 39
Double jeopardy, 42
Entrapment, 41
Felony, 32
Felony-murder rule, 34
Intent, specific, 30
Lex talionis, 25
Mens rea, 31

Misdemeanor, 32
Motive, 30
Plaintiff, 27
Procedural law, 30
Reasonable doubt, 28
Right-wrong test, 43
Stare decisis, 25
Substantive law, 30

Review key terms with eFlashcards. 

1. What are the differences between criminal 
law and civil law?

2. How would you define and explain the 
importance and contributions of mens rea and 
actus rea as they operate in our legal system?

3. What is the difference between one’s motive 
and one’s intent to commit a crime, and which 
is the most important in our legal system?

4. A Nebraska law states the following: “Any 
person who knowingly or intentionally 
causes or permits a child or vulnerable 
adult to ingest methamphetamine, a 
chemical substance used in manufacturing 
methamphetamine, or paraphernalia is guilty 

of a Class I misdemeanor.” The mens rea 
for this crime is __________; the actus reus 
element of this crime is ___________.

5. What is double jeopardy, why does this 
constitutional protection from the Fifth 
Amendment exist, and what are some 
examples of exceptions to the rule? Many years 
after O. J. Simpson was acquitted of murdering 
his ex-wife and her friend, he finalized a contract 
to publish a book entitled If I Did It, which 
detailed how he “could have” committed the 
murders.35 Could prosecutors retry Simpson for 
the murders based on this new “evidence?”

6. How can age, entrapment, intoxication, and 
duress each be used as a criminal defense?

Test your understanding of chapter content. Take the practice quiz.  
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Below are several additional case studies, all 
of which are grounded in actual case facts and 
chapter materials (concerning sexual assault, 
self-defense, and homicide, respectively). While 
studying each scenario, first assume that you 
are the prosecuting attorney and decide which 
charge(s), if any, should be brought against the 
accused on the basis of the facts. Next, assume 
the role of the defense attorney and explain, given 
the facts, what defenses should legitimately be 
made against the crime(s) charged. Remember that 
the Sixth Amendment entitles every defendant to 
the “guiding hand” of effective counsel, whose 
job it is to ensure that all legal protections are 
afforded. Answers and/or outcomes for each case 
are provided in the Notes section. For purposes 
of discussion, however, approach all of them as if 
there are no absolute, totally correct answers.

A high school principal threatens a graduating 
senior that if she does not have sex with him, he 
will prevent her from graduating. She submits 
against her will and then reports the incident to 
police after she is able to graduate. The state 
prosecutes the man under a first-degree sexual 
assault statute that reads as follows:

A person who knowingly has sexual intercourse 
without consent with a person of the opposite sex 
commits the offense of sexual intercourse without 
consent. “Without consent” shall mean the victim 
is compelled to submit by force or by threat of 
force.

1. What is the prosecution’s best argument 
that this is precisely the type of situation the 
law seeks to prevent and that the defendant 
is guilty of first-degree sexual assault? 
What facts would you want to know in your 
capacity as a prosecutor to bolster your case?

2. What is the defense attorney’s best argument 
that this statute does not apply in this case? 
What other facts would you want to know to 
strengthen your argument?

3. You are a state lawmaker—how would you 
revise this statute to better address this case 
and ones like it? Be specific and rewrite the 
law as necessary.36

A woman is at home with her two children 
when her estranged husband arrives and begins 
threatening and assaulting her, following a 
pattern of alleged past conduct with this woman 
and prior women. Fearing for her and her 
children’s safety, she flees to the garage but later 
claims she was unable to open the garage door. 

Instead, she gets a gun out of her car and returns 
to the house. Her husband tells her he will kill 
her, and their young son witnesses the threat. 
The woman fires a warning shot that hits the wall 
behind the husband and then deflects into the 
ceiling, injuring no one. The woman is charged 
with aggravated assault with a deadly weapon, 
but she lives in a “stand your ground” jurisdiction 
and argues that she acted in self-defense.

1. How can the prosecutor argue that the 
woman had no right to “stand her ground” 
and exercise her self-defense rights? What 
other options did she have in the situation?

2. How can the defense argue that this is 
precisely the type of case in which the wife 
should be able to argue self-defense? What 
other facts would you want to know about 
the husband-wife relationship?

3. What are the dangers if the wife is successful 
at using this defense? What are the dangers 
if she fails and is convicted of attempted 
murder? Think about broader social policy 
issues.37

Peterson is relaxing at home when he hears 
noises in the alley behind his house; he looks 
in that direction and sees three men who are 
removing parts from his parked vehicle. Peterson 
approaches the men and tells them to stop what 
they are doing; he then runs inside his home, 
obtains a pistol, and returns to the alley. By 
now the three men are back in their vehicle and 
preparing to drive away. Peterson approaches 
them and tells them not to move, or he will shoot. 
The driver exits the car and, with a wrench in 
his hand, begins advancing toward Peterson. 
Peterson then warns the driver not to come 
any closer. Still carrying the wrench, the man 
continues to move toward Peterson, who then 
shoots and kills him (see U.S. v. Peterson, 1973).38

1. What is the primary legal issue here?

2. Also consider:

��What charge should the prosecutor bring 
against Peterson: Murder in the first 
degree? Second degree? Manslaughter?

��Did Peterson act in self-defense?
��What other options might have been 

available to Peterson, aside from obtaining 
a gun and returning to the alley? Besides 
shooting the driver?
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